SERVED: August 11, 1993
NTSB Order No. EM 173

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 23rd day of July, 1993

)

J. W KIME, )
Commandant , )
United States Coast Cuard, )
)

% ) Docket ME-141

)

MARK HAWKER, )
)

Appel | ant. )

)

OPI Nl ON AND ORDER

Appel I ant chal l enges a July 26, 1990 decision of the Vice
Commandant (Appeal No. 2501) affirmng a six-nonth suspension of
his merchant mariner's license (No. 574 383) as ordered by Coast
GQuard Adm nistrative Law Judge Roscoe H W 1 kes on Decenber 8,
1988.' The law judge sustained a charge of negligence in

connection wth appellant's service as master aboard the SS

'Copi es of the decisions of the Vice Conmandant (acting by
del egation) and the | aw judge are attached.
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d acier Bay on July 2, 1987, when it struck a rock in Cook Inlet
on a Val dez to N kishka, Al aska, voyage, with the result that the
vessel grounded, was hol ed, and | eaked a substantial quantity of
crude oil.* The basis for the charge was appellant's having
allowed the pilot to anchor the vessel in an area he and the
pil ot both knew presented a subnerged boul der hazard. W affirm
the Vice Commandant's deci sion.

On appeal to the Board, the appellant for the nost part
presses the sanme argunents he presented to the Vice Commandant,
who, for reasons fully detailed in his thorough decision, found
no nmerit in appellant's various challenges to the |aw judge's
conpr ehensi ve disposition of the matter. W have careful ly
reviewed appellant's argunents in |ight of the |law judge's and
t he Vice Commandant's decisions and find in themno reason to
disturb the determnation of negligence.” Wth one exception
relating to an argunent not presented to the Vice Comrandant,
only a few general comments on the issues raised in appellant's

appeal are warranted.

*The SS d acier Bay is an oceangoing oil tanker with a
I ength of 774 feet and a beamof 125 feet. The "rock" the vessel
hit was |later determ ned to be sone 34 feet |long by 43 feet w de,
and to extend sone 30 feet above the otherw se essentially flat
seabed.

‘Nor are we persuaded that the Vice Commandant erred in
concluding that the | aw judge did not abuse his discretion in
refusing the i ssuance of a subpoena for production of certain
pre-1983 licensing records (i.e., examchartlets), which the |aw
j udge believed woul d anbunt to evidence that would be either
cunmul ative or not relevant in a proceeding involving navigating
adnoni ti ons on subsequently issued charts and publications.
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Appel  ant by his appeal seeks to escape any blanme for a
casualty that the Coast CGuard all eged woul d not have happened had
he enpl oyed reasonabl e and prudent judgnent in determ ning how
best to accommbdate an unexpected enroute delay (of about nine
hours) in his ability to offload his cargo at N kishka. Although
he argues at length that his reliance on his pilot's greater
know edge and experience in navigating Cook Inlet should be
exonerating or mtigating, he has not shown error in the |aw
judge's finding that the appellant fully concurred in the pilot's
recommendation as to where the vessel should anchor until a berth
at Ni ki shka was avail abl e.

More to the point, we think, appellant has not identified
any circunstance relating to the pilot's asserted superior |ocal
know edge which woul d serve to excuse either of themfromthe
consequences of their failure to heed numerous published warnings
calling not just for the exercise of extreme caution in
navigating in the eastern portion of Cook Inlet, but also for the
avoi dance of areas within the shoals, such as the |ocation where
the d aci er Bay grounded, whose depths m ght be |l ess than 30 feet
bel ow the vessel's draft.® The pilot's relatively recent,
unevent ful experience with several other vessels of simlar (but

| esser) draft in the general vicinity of the grounding nay have

‘I'n a conpani on case, the |aw judge sustained a charge of
negl i gence against the pilot on the d acier Bay and inposed a
si x-nmont h suspension of his nmerchant mariner's |license. The
pilot's appeal of the Commandant's affirmance of that decision to
the Board was dism ssed as untinely. See Conmandant v. Subcleff,
NTSB Order No. EM 161 (1991).



4
been a factor in appellant's apparent belief that the degree of
risk in anchoring where he attenpted to was | ower than the
war ni ngs suggested. Nonetheless, as a matter of prudent
seamanshi p, appell ant shoul d have neverthel ess rejected any
recomendati on or course of action that woul d unnecessarily
expose his heavily | oaded vessel to any known and potentially
catastrophic risk. W agree with the law judge's viewto the
effect that appellant's decision to navigate outside of the
customary trackline for the voyage was a "col ossal blunder," and
no nmere error of nautical judgnment. See Decision and Order at
31.

Wth regard to appellant's previously unraised clai mthat
the | aw judge abused his discretion in determ ning sanction, we
di sagree.® Rather, we think the | aw judge correctly considered
the risk of harmand reasoned that "[t] he severity of the
casualty loss is relevant on the issue of what nmay reasonably
have been foreseen by the... [appellant] and this in turn has
probative value in determ ning what degree of care would have
been exercised by a reasonably prudent person under the
circunstances.” |d. at 37. Conpare Commandant v. Wardell, NTSB
Order No. EM 149 (1988)( Suggesting that anount of nonetary

damages may not be an appropriate "aggravating" factor under 46

"W woul d not, of course, undertake to decide an objection
to a | aw judge' s deci sion based on a factual matter that the Vice
Commandant had not had an opportunity to address. W do not feel
simlarly constrained where the question presented is one of |aw
and where, as here, the Vice Commandant has given us his views on
t he issue.
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CFR 8 5.569(b)). W find no abuse by the | aw judge in assessing
t he si x-nonth suspensi on.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The appellant's appeal is denied, and

2. The orders of the Vice Commandant and the | aw judge
i nposi ng a six-nonth suspension of appellant's mariner's |icense
are affirmed.
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



